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SUMVARY RECOMVENDED ORDER

This case canme on for consideration pursuant to a Mtion
For Summary Disposition filed by Petitioner. After stipulation
of the parties that summary disposition was appropriate and the
record conplete the Petitioner's Mtion was granted.
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P. O Box 4289
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STATEMENT OF THE | SSUE

The issue in this proceeding is whether Petitioner's
position was properly reclassified from Career Service status to

Sel ect ed Exenpt status.



PRELI M NARY STATEMENT

On July 1, 2001, the Department of Children and Fam |y
Servi ces (Departnment or Respondent) reclassified Petitioner’s
enpl oynent position from Career Service to the Sel ect Exenpt
Service under the “Service First” initiative codified in Section
110.205(2)(x), Florida Statutes. At the tinme of the
reclassification, Petitioner received no clear point of entry to
an adm ni strative hearing. Nevertheless, on May 9, 2002,
Petitioner filed a Petition for Section 120.569, 120.57(1)
Hearing with the Departnent. The Petition alleged that the
Departnent inproperly reclassified Petitioner’s position upon
t he supposition that it was exenpt from Career Service status
pursuant to Section 110.205(2)(x), Florida Statutes, as
perform ng duties either “managerial” or “confidential” within
t he neani ng of Section 447.203(4) or (5), Florida Statutes, or
“supervisory” within the meani ng of Section 110.205(2)(x),
Florida Statutes. The Petition for hearing was denied by the
Departnment and Petitioner appeal ed that denial. This case
became one of five cases consolidated in the First District

Court of Appeal, which led to the opinion in Reinshuttle v.

Agency for Healthcare Administration, 849 So. 2d 434 (Fla. 1st

DCA 2003), that held Petitioner was entitled to an
adm ni strative hearing on the reclassification of her position.

Thereafter, on Septenber 15, 2004, the Petition for hearing was



forwarded to the Division of Admi nistrative Hearings and the
case set for hearing on Novenber 29-30, 2004.

On Novenber 17, 2004, the parties filed a Joint Mdtion to
Continue and to Consolidate For Joint Hearing. The Motion

request ed consolidation of this case with Lori Cooper V.

Departnent of Children and Fanm |y Services, DOAH Case Nunber

3231SED. The Cooper case had generally followed the sanme | egal
process as this case and involved the sane issues. On
Novenber 22, 2004, a continuance was granted and the case was
reschedul ed for February 8, 2005. The cases were not
consol i dated but woul d be conbi ned for purposes of hearing. On
February 3, 2005, the parties filed a second Joint Mtion to
Continue due to an imedi ate famly nenber's death in
Petitioner's famly. The Mdtion also advised that the parties
were engaged in settlement negotiations. On February 4, 2005,
the Motion to Continue was granted and the cases reschedul ed for
March 31, 2005. On March 29, 2005, the parties filed a third
Joint Motion to Continue based on continued negoti ation
regarding the details of the settlenent regarding Petitioner's
position. Due to the settlenent in principle, the case was
pl aced in abeyance with a status report due by May 2, 2005.

On May 2, 2005, the parties filed a Stipulation and
Agreenent of the Parties stipulating that the Departnent did not

contest the Petition. The stipulation requested the abeyance be



conti nued pending resolution of the issue of attorney's fees and
costs at issue in the First District Court of Appeal. On May 3,
2005, abeyance was continued with a status report due no |ater
than July 2, 2005. Thereafter, status reports were filed by the
parties with the issue of attorney's fees and costs renaini ng
unresolved. On March 7, 2006, the parties requested the
abeyance be continued and advi sed that the issue of attorney's
fees and costs had been referred for nediation before a

medi ator. (On Decenber 29, 2006, the parties notified the
undersi gned that the issue of attorney's fees and costs had been
resol ved. On January 31, 2007, the undersigned held a status
conference to determ ne whether the cases should be schedul ed
for hearing. Both parties agreed that the cases shoul d be
handl ed by summary di sposition and that the record was

conpl ete.)

FI NDI NGS OF FACT

1. Prior to July 1, 2001, Petitioner, Jolly was enpl oyed
in the Conprehensive Health Pl anni ng Section of the Prograns,
Regul ation and Health Facilities Division of the Departnent of
Children and Fam |y Services (DCFS) in a Career Service
enpl oynent position classified and titled Admnistrative
Assistant Il Career Service. At the tine, Petitioner held

per manent Career Service status.



2. The Adnministrative Assistant Il position was certified
by the Public Enployees Rel ati ons Conmi ssion (PERC) as within
the Career Service Adm nistrative-Clerical collective bargaining
unit, represented by the Florida Public Enployees Council 79,
AFSCME.

3. In her position, Petitioner perfornmed clerical
functions. She did not supervise other enpl oyees, performany
manageri al functions, or performany confidential duties. She
had no role in |abor relations, collective bargaining, the
adj ust nent of grievances filed by enployees, or the inposition
of discipline upon other enployees for breaches of conduct.
Simlarly, Petitioner had no role in the preparation of agency
budgets for collective bargaining, or for other purposes.

4. Sometinme around June 15, 2001, Petitioner was notified
by DCFS that her position as an Adm nistrative Assistant 11
woul d be reclassified as a position within the Sel ected Exenpt
Service (SES). The reclassification was effective July 1, 2001.
No input fromthe Petitioner regarding the duties of her
position was sought by the Departnent in its decision to
reclassify Petitioner's position. |ndeed, the Departnent
reclassified the position based on the fact that Petitioner
assi sted or ai ded manageri al enpl oyees and all egedly had access

to confidential material. However, there was no evidence in the



record that Petitioner's position involved any confidenti al
matters.

5. Petitioner was term nated from enpl oynent w th DCFS,
wi t hout expl anation, on June 28, 2002. |In term nating her
enpl oynent as an Admi nistrative Assistant |1, DCFS represented
that Petitioner had no appeal rights either to PERC or under the
bar gai ni ng agreenent between AFSCME and the State of Florida
because her position had been reclassified. However, the
evi dence does not denonstrate that Petitioner's position was
manageri al, confidential or supervisory. Therefore,
Petitioner's position should not have been reclassified to SES
and she is entitled to her rights as a Career Service enpl oyee.

CONCLUSI ONS OF LAW

6. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
litigation. 88 120.569 and 120.57(1), Fla. Stat. (2005;) and

Rei nshuttle v. Agency for Healthcare Admi nistration, 849 So. 2d

434 (Fla. 1st DCA 2003).
7. Section 110.205, Florida Statutes (2001), states:

(1) CAREER POSI TI ONS. —The career service
to which this part applies includes al
positions not specifically exenpted by this
part,

(2) EXEMPT POSI TI ONS. — The exenpt positions
that are not covered by this part include
the foll ow ng:



8.

states:

* * * %

(x) Managerial enployees, as defined in s.
447.203(4), confidential enployees as
defined in s. 447.203(5), and supervisory
enpl oyees who spend the majority of their
time communi cating with, notivating,

trai ning, and eval uati ng enpl oyees, and

pl anni ng and directing enpl oyees' work, and
who have the authority to hire, transfer,
suspend, lay off, recall, pronote,

di scharge, assign, reward, or discipline
subordi nate enpl oyees or effectively
recommend such action, including al

enpl oyees serving as supervisors,

adm ni strators, and directors. Excluded are
enpl oyees al so desi gnated as special risk or
special risk adm nistrative support and
attorneys who serve as adm nistrative |aw

j udges pursuant to s. 120.65 or for hearings
conducted pursuant to s. 120.57(1)(a).
Additionally, registered nurses |icensed
under chapter 464, dentists |icensed under
chapter 466, psychol ogists |icensed under
chapter 490 or chapter 491, nutritionists or
dieticians |licensed under part X of chapter
468, pharmacists |icensed under chapter 465,
psychol ogi cal specialists |icensed under
chapter 491, physical therapists |icensed
under chapter 486, and speech therapists

i censed under part | of chapter 468 are
excl uded, unless otherw se collectively
bar gai ned.

Section 447.203(4) and (5), Florida Statutes (2001),

(4) "Managerial enployees" are those

enpl oyees who:

(a) Performjobs that are not of a routine,
clerical, or mnisterial nature and require
t he exercise of independent judgnent in the
performance of such jobs and to whom one or
nore of the follow ng applies:



1. They fornmulate or assist in fornmulating
policies which are applicable to bargaining
uni t enpl oyees.

2. They may reasonably be required on
behal f of the enployer to assist in the
preparation for the conduct of collective
bar gai ni ng negoti ati ons.

3. They have a role in the adm nistration
of agreenents resulting fromcollective

bar gai ni ng negoti ati ons.

4. They have a significant role in

per sonnel adm ni stration.

5. They have a significant role in enployee
rel ations.

6. They are included in the definition of
adm ni strative personnel contained in s.
228.041(10).

7. They have a significant role in the
preparation or admnistration of budgets for
any public agency or institution or
subdi vi si on thereof.

(b) Serve as police chiefs, fire chiefs, or
directors of public safety of any police,
fire, or public safety departnent. O her
police officers, as defined in s. 943.10(1),
and firefighters, as defined in s.
633.30(1), may be determ ned by the

comm ssion to be manageri al enpl oyees of
such departnments. In nmaking such

det erm nati ons, the conm ssion shal
consider, in addition to the criteria
established in paragraph (a), the
param | itary organi zational structure of the
departnent invol ved.

However, in determ ning whether an

i ndi vidual is a managerial enpl oyee pursuant
to either paragraph (a) or paragraph (b),
above, the comm ssion may consider historic
rel ati onshi ps of the enployee to the public
enpl oyer and to co-enpl oyees.

(5) "Confidential enployees" are persons
who act in a confidential capacity to assi st
or aid managerial enployees as defined in
subsection (4).



9. Because Respondent sought to reclassify the enpl oynent
position from Career Service to Exenpt Service, it bears the
burden to prove by a preponderance of evidence that the

reclassification net statutory requirenents. See Florida

Departnent of Transportation v. J.WC., 396 So. 2d 778

(Fla. 1st DCA 1981); Balino v. Departnent of Health and

Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA 1977); and

Young v. Departnent of Community Affairs, 625 So. 2d 831

(Fla. 1993).

10. dearly, Petitioner does not nmeet the criteria for
reclassification of her position. The supporting affidavit of
Petitioner establishes factually that in her position with the
Respondent, as an Administrative Assistant |1, Petitioner
performed no duties which were “nanagerial” or “confidential”
wi thin the neaning of Section 447.203(4) or (5), Florida
Statutes, or “supervisory” within the neaning of Section
110. 205(2) (x), Florida Statutes. Taken together with
Respondent’s stipulation that it does not contest the Petition,
these facts establish that Petitioner’s position was properly
classified as within the Career Service, and that it was
i nproper for Respondent to reclassify the position as within the
Sel ect Exenpt Service. Therefore, Petitioner’s position should

be properly classified as Career Service.



RECOMVENDED ORDER

Based upon the Findings of Fact and Concl usi ons of Law
reached it i s RECOMVENDED

That Petitioner's position of Adm nistrative Assistant |1,
is that of a Career Service enpl oyee and should not have been
reclassified as Sel ect Exenpt Service. Petitioner is a person
entitled to rights pertaining to Career Service enpl oyees as of
the tinme of her inproper reclassification.

DONE AND ENTERED this 13th day of April, 2007, in

Tal | ahassee, Leon County, Florida.

=

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this day of <nmpbnth>, <year>.

COPI ES FURNI SHED,

Herschel C. Mnnis, Esquire

Department of Children and Fam |y Services
1317 W newood Boul evard

Bui l ding 2, Room 204N

Tal | ahassee, Florida 32399-0700
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Jerry G Traynham Esquire
Patterson & Traynham

315 Beard Street

Post O fice Box 4289

Tal | ahassee, Florida 32315-4289

Robert W Evans, Esquire

Allen, Norton & Blue, P.A

906 North Monroe Street. Suite 100
Tal | ahassee, Florida 32308

Robert A. Butterworth, Secretary
Departnent of Children and
Fam |y Services
Bui l ding 1, Room 202
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

John J. Copel an, General Counse
Departnent of Children and
Fam |y Services
Bui | ding 2, Room 204
1317 W newood Boul evard
Tal | ahassee, Florida 32399-0700

Gregory Venz, Agency Cerk
Departnment of Children and
Fam |y Services
Bui l ding 2, Room 204B
1316 W newood Boul evard
Tal | ahassee, Florida 32399-0700

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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